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MUNICIPAL COURT, CITY OF HACKENSACK

BERGEN COUNTY, NEW JERSEY
DOCKET NO, T 172816

STATE OF NEW JERSEY,

-V= DECISION

DANIEL J. NUGENT,

Dafendant.

RO

Decided September 7, 1977
TRIAL, TCATE - June 30, 1977

FOR STATE - J. Noble Sellaole, Municipal Prosecutor
FOR DEFENDANT = James Patuto, Esq.

This action involves the sole issue of whether or not
the defendant is to be penaliced as a first or second drunk
driving offender pursuant to N.J.S.A. 32:4-50, as amended, and
ags effective May 25, 1977.

The facts are not in dispute. The defendant pleaded
guilty to driving while under the influence of an intoxicant
on April 22, 1977 and requested, as allowed, to be sentenced
under the penalties of the arended law. Defendant admits that
on September 23, 1975, he was convicted of violating N.J.S.A.
39:4-50(b) then known as the "impaired" driving section of the

drunk driving law.




Defendant contends that he should not be penalized as a
second offender for the reason that his present conviction under
the May 25, 1977 law would expose him to ex post facto hazards.
Dafendant insists that the elements of this new 1977 law as well
as the standards of proof required to convict are distinctly
different from the law as it existed on the date of his prior
conviction, September 23, 1975. These contentions cannot be
sustained.

The new 1977 law is8 not substantively different from
prior drunk driving laws. (See: N.J.S.A. 39:4-50, et. seq.,
as amended, L. 1952, c. 286, p. 972, Section 1. Also, see:

N.J.S.A. 39:4-50, et. seq., as amended, L. 1966, c. 141,

Section 1, effective September 18, 1966.) A reading of the

]present and prior drunk driving statutes leaves no doubt that

, the same offense is created by these drunk drivinglaws.

l The penalties of the present and prior statutes do differ
|

' The 1952 law and the 1966 law mandatorily required a first
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~offender to forfeit his right to operate a motor vehicle in the
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hState of New Jersey for a period of two years, and, as a second
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doffender, mandatorily forfeit driving privileges for a period of
|

'ten years and serve three months in jail. The new law reduces

'the penalty markedly, favoring treatment and rehabilitation over
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extremely oppressive punishment. Revocation periods are no longer
mandatory but discretionary. Under the present law, a first
of fender must forfeit his license for from two to six months; a
second offender for one to three years within a court's discretion
Jail terms are discretionarys 23 are rionetarr “'nes.

As a general rule, additional punishment for multiple
of fenders (i.e. criminal recidivists) does not necessarily create
ex post facto problems where the additional punishment comes as a
result of the subsegu=nt offense. 1IN RE: CARUSO, 10 N.J, 184,

188-120 (1952); 1IN RE: 2ZEE, 13 N.J. Super, 312, 317-320 (Cty.

Ct. 1951), Aff'd 16 N.J. Suver 171 (App. Dive>cert. den'd., 343

"Heavier penalties are often provided by

law for a second or any subsequent offense
than for the first; and it bas not been
deemed objectionable that, in providing for
such heavier penalties, the prior conviction
authorized to be taken into the account may
have taken place before the law was passed. !
In such cases, it is the second or subseqguent
offense that is punished, not the first....."
Cooley. Const. Lim, 553, as cited in IN RE:
ZEE, op. cit., p. 319.

The present N.J.S.A. 39:4-50, et. seg. imposes, in

degree, lesser punishment for a first, second or third offender |

- than did earlier drunk driving laws. Certainly the defendant

here is relieved from rather than placed in greater hazard.




The further fact that the 1977 law changes the Blood
Alcohol Concentration level from .15% BAC to .10% BAC to establish
the legal presumptions of intoxication (N.J.S.A. 39:4-50.1) does
not substantively change the law as it existed on September 23,
1575 when the defendant was first convicted of "impaired" drunk
driving. There is now only one drunk driving offense. At any
rate, a defendant with a breath test reading of .10% BAC or
higher was always subject to conviction under the 1952 law or
the 1966 law.

In State v. Sturn, 119 N.J. Super, 80 (App. Div. 1970),

the court held that under the 1966 law, the creation of different
degrees of intoxication, "unfit" (N.J.S.A. 32:4-50(a)) and “impairec
(N.J.S.A. 39:4-50(Db)) does not create ex post facto problems as
these degrees impliedly existed in all prior drunk driving laws.
The Sturn court held that a prior N.J.S.A. 39:4-50(a) (unfit)
conviction and a subsequent N.J.S.A. 39:4-50(b) (impaired) con-
viction required the defendant to be punished as a subsequent
(b) (impaired) offender resulting in tw years loss of license.
It appears that whatever a defendant's prior drunk

driving conviction was (an "unfit"” or "impaired"”) the elements
and standards of proof required for that prior conviction are

substantively the same as required under the 1977 amended drunk




driving law.

It weuld appsar, then, that any second (or more} convic-
tlons undar the present N.J.S.A. 39:4-50 wovld conatltute a sub-
sequont conviction regardless of under which prior statute the
Tirst convichtion was entered.

Defendant here 1s to be penallzed as a subs=squent
offendor: One yaar's loss of license; 5500 fine 2nd 315 coats
o® courtv; 30 days te b2 served in county jail, sentenca suspenrded
and placed on probaticn for ons yzar to the Borpen Touaty Alcohol
ReMabilitation Procram,.
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